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2013 mploment La
Groing Pain
Feruar 27, 2014 Hilar Weddell

ver ear there are development in emploment law that challenge accepted norm of
practice and require creative workale olution.  In particular 2013 had everal area that
caued ome of thee “growing pain,” including the NLR’ overight of ocial media
policie that emploer adopt to addre technological advance, OC’ guidance on
nglih-onl workplace policie, and coordination of enefit for ame-ex couple.

ocial Media Policie

Twitter, Faceook, Linked In, Intagram and the like have changed the wa we communicate.
 ocial media ha ecome the new “corporate water cooler,” a emploee now go online to
hare concern and dicu work-related iue.  In turn, emploer—in an attempt to
preerve confidentialit and dicourage comment that paint the emploer in a negative light
or could e contrued a dicrimination or retaliation againt co-worker—have truggled to
craft ocial media policie that define permiile online conduct, et don’t run afoul of
emploee’ right. 

Under ection 7 of the National Laor Relation Act (NLRA), emploee ma confer with one
another aout wage and other term of emploment and ma take “concerted” action in an
effort to improve working condition, without fear of retriution.  ection 7 protection are
road; the appl to all emploee regardle of whether the are memer of a union and
extend to converation online.  Due to the proliferation of ocial media in the workplace, the
National Laor Relation oard (NLR), which enforce the NLRA, i reviewing ocial media
police with increaing frequenc, finding man unlawful ecaue the interfere with
emploee’ ection 7 right.   

©2025 McManis Faulkner

#content
https://www.mcmanislaw.com/
https://www.mcmanislaw.com/blog
https://www.mcmanislaw.com/people/lawyers/hilary-weddell/


mploer have a legitimate need to maintain confidential information and protect
themelve from defamator tatement.  mploer are alo required to protect emploee
from dicrimination and retaliation, and want to foter morale and productivit.  Thee
concern can e adverel affected  co-worker’ online ehavior.  Due to the NLR’
active overight and the rapid advancement of technolog, the law urrounding ocial media
policie i evolving, leaving emploer vulnerale.  mploer hould conult with counel to
draft ocial media policie that addre legitimate uine concern, ut don’t infringe on
emploee’ right to engage in protected conduct. 

nglih-Onl Policie

There i little dout that the workplace i ecoming increaingl divere. A more non-native
nglih peaker enter the workplace, communication prolem arie due to the linguitic
difference.  mploer have intituted “nglih-onl” policie with increaing frequenc.  The
U.. qual mploment Opportunit Commiion (OC), the federal agenc that enforce
federal emploment dicrimination law, reported a growing numer of complaint regarding
nglih-onl policie.  The OC iued guidance to emploer in the form of a 2002
compliance manual that a that uch policie violate the law unle the are reaonal
necear to the operation of the uine.  Man claim thi guidance i outdated and are
calling for a revied manual. In addition, ecaue OC guideline are not inding on court,
ome court have diagreed with the OC’ tance on nglih-onl policie and taken a le
tringent approach, creating unpredictailit for emploer. 

Although Title VII of the Civil Right Act of 1964 permit emploer to adopt nglih-onl
policie where it i reaonal necear to the operation of the uine, ome tate have
enacted their own law that are more retrictive that Title VII.  In light of the variou law,
emploer mut e extremel cautiou in adopting uch policie, taking into conideration
equall effective alternative.  mploer hould weigh the uine jutification for the
impoition of the polic againt an potential dicriminator effect that would reult.

ame-ex Marriage enefit
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Thi pat ear alo aw a numer of tate, government agencie and local municipalitie
truggle to intitute ame-ex marriage enefit following the upreme Court’ landmark
ruling in U.. v. Windor. The Windor deciion invalidated the federal an on ame-ex
marriage and give married ame-ex couple who reide in tate where ame-ex
marriage are permitted acce to more than 1,000 enefit conferred  federal law.  It i
till uncertain whether marital enefit are availale to thoe married in a juridiction that
recognize ame-ex marriage ut now live in a tate that doen’t.

ince the Windor deciion, federal agencie have graduall egun to update regulation and
provide guidance on how the will determine enefit eligiilit.  For example, the ocial
ecurit Adminitrative announced it will look to the legalit of ame-ex marriage in the
couple’ place of reidence to determine eligiilit for enefit.  Converel, the Internal
Revenue ervice will look to the place of celeration—the place where the marriage wa
entered into—in determining enefit eligiilit.  The Windor deciion and correponding
agenc guideline have everal implication and emploer hould conult with counel to
review enefit plan.

Looking Ahead

It i tpical for emploer to experience “growing pain” when implementing police to follow
new law or where the law i in a tate of flux due to ocietal change. mploer hould
tread carefull in thee area and hould conult with counel to enure the are in
compliance—or a much in compliance a the can e given the confuion in the law.

We expect to ee the following area to uffer growing pain in 2014: new effort to
trengthen union and protect concerted activit from the NLR; anti-ulling legilation,
which i eing conidered  man tate; whitlelower retaliation claim following the
implementation of new legilation that roaden protection; and the enforceailit of
aritration agreement in cla action.

Hilar Weddell i an attorne with McMani Faulkner whoe practice focu i emploment
law.  For more information, pleae viit mcmanilaw.com.  
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Aout the author Hilar Weddell
Hilar’ inquiitive mind,
trength, and dependailit
make her an excellent trial
laer.
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